
When Your Mouth Says Yes and Your Body Says No:
Understanding Body Language
in Mediations and Negotiations

by Danny Ciraco

the oldest language in the world

Before language, before writing, before any formalized com-
munication process, there was, and continues to be, nonver-
bal communication. Nonverbal communication, more com-
monly referred to by its sexier name, body language, is some-
thing most people often overlook as a legitimate form of com-
munication. This indifference is ironic since the act of con-
veying a message is more than 50 percent nonverbal, and
some list the figure higher than 90 percent. I Most of us do
not consciously use the power of observation. We focus so
much on verbal and written communication that we engulf
ourselves in verbal ballets, forgetting to give credit to our
other ways of communicating.

The importance of body language
is strengthened by scholars who be-
lieve that gestures and speech de-
velop together. 2 Gestures may facili-
tate activation of words, concepts,
ideas, and images that can be used
in message construction. A simple
illustration is to observe someone
on the telephone who continues to
use facial expressions and gestures,
even though their listeners cannot
see them. The reason for this prac-
tice is that gestures accompanying
speech may assist speakers in re-
trieving lexical items from memory.'

nificantly different interpretations than someone from a dif-
ferent social position. Equipped with this awareness, I am
encouraged to turn to other studies and sources in the hopes
of providing the reader with a richer awareness of ever
present nonverbal messages.

Before dissecting body language, it may be helpful to the
reader to offer a brief explanation of mediation in the On-
tario Small Claims Court. Generally, mediation can be de-
fined as "...the process by which the participants, together
with the assistance of a neutral person or persons, system-
atically isolate disputed issues in order to develop options,
consider alternatives, and reach a consensual settlement that
will accommodate their needs.":' The Small Claims Courts at
College Park and North York, in Toronto, have adopted a
project wherein students from Osgoode Hall LawSchool gain

mediation experience by mediating
disputants' cases. The process is vol-
untary, and while judges may en-
courage parties to mediate, the dis-
putants have the option of refusing
mediation in favour of litigation.

Understanding body language can
be especially helpful to negotiators
and mediators. My goal for this
piece is not to prove that body lan-
guage can be used as a foolproof
way of reading people. Instead, I
hope to show the reader the advan-
tages of understanding nonverbal
communication. However, we will
also learn that body language is lim-
ited as a guide for use in mediation,
as messages may vary depending on
gender, cultural background, and
other more general external forces.
I will escort the reader through two
mediations that I conducted in the
Ontario Small Claims Court. I will highlight the nonverbal
communication that took place in the mediation sessions and

E compare them with the settlement rates. The mediation ses-
:,;: sions will be used solely as case studies to help contextualize
~ nonverbal communication. The piece will be a compilation
~ of my observations during mediation and not a scientific at-
E tempt of quantifying the correlation between body language
-E. and settlement. Keeping this in mind it is worth pointing
~ out that my observations are limited to my own personal
~ lens. As an Italian Canadian male, who is studying law at a
0: Canadian university, my observations my be subject to sig-

a successful negotiation
dressed in positive body
language

The first mediation involved a
woman, I will call her Ms.D'Agostino,
who sued a paving company. Please
note that the names of the partici-
pants have been changed to protect
their privacy. Ms.D'Agostino argued
that her driveway was improperly
constructed which caused rain to
drain toward her side door and into
her house. As a result of this imper-
fection she hired another company
to rip out the recently constructed
driveway and pave a new one. She
sued the first paving company for
the cost of replacing the driveway.
The plaintiff's daughter accompa-
nied her to court. The defendant,
Mr. Jones, was the owner of the busi-
ness and he represented the paving
company on his own.

During the initial stages of the mediation there was a notice-
able degree of tension. Before the mediation Ms. D'Agostino
admitted to me that she was very nervous because she had
never been in court. I explained that mediation is different
from litigation and she seemed a little more at ease, how-
ever, she did emit a strong sense of discomfort at the begin-
ning of the mediation process. Immediately following the
introductions there was little verbal exchange. Ms.D'Agostino
sat very erect with her hands folded on her lap. This pos-
ture, which included straightening the head from a leaning
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position is often interpreted as an indication of disagreement,
while a sideways leaning head is more closely associated with
agreement.' She relaxed her posture once she began explain-
ing what happened, growing more comfortable as we (the
mediators) showed interest in her story. When Mr. jones
spoke, however, Ms. D'Agostino returned to her tense posi-
tion. It was clear that the plaintiff was not comfortable and
was not ready to listen to the defendant.

The most interesting aspect of the mediation for me was
watching people's postures change, depending on who was
speaking. As soon as the defendant began to explain his side
of the story the plaintiff's daughter crossed her legs and
avoided making eye contact with Mr. jones. The act of cross-
ing one's legs is often interpreted as a desire to shut some-
one out." And looking around can indicate a desire to get
away.' The daughter's action seemed like an obvious rejec-
tion of information; an external indication of the desire to
shield oneself. The daughter crossed her legs at the knee;
whereas crossing the legs above the knee could have been
interpreted as a more determined outward show of resist-
ance.

In order to analyze leg crossing, it will be helpful to highlight
the different styles of carriage, because simply sitting with
crossed legs does not necessarily constitute a closed posture;
much of the way this is interpreted depends on how the legs
are crossed, as only certain ways of crossing the legs are as-
sociated with disagreement. Legs might be crossed at the
ankles, at the knee, above the knee, or with one ankle on the
thigh. In particular those affectations where the legs are
tightly crossed, and form the most "closed" leg position, are
typically associated with disagreement." In addition, clamp-
ing the crossed leg firmly into position by the hand, has been
associated with obstinacy. This pose is the unconscious re-
action of someone who is resisting persuasion in a discus-
sion. The gesture says, "My ideas, like my body, are clamped
firmly in position."? Ms. D'Agostino's legs were tightly
crossed, and were indeed clamped firmly by her hands.

Mr. jones, on the other hand, was more relaxed and sat com-
fortably in his chair when he told his story. Even though his
comments were somewhat condescending, and may have been
seen as dismissive of the plaintiff's concerns, his demeanor
helped to ease the tension. Mr. jones was displaying an open

posture showing
a physical open-
ness that reflects
a psychological
openness. Open
posture involves
a lack of muscle
tension; tension
is often evident in
eyebrows,
mouth, shoul-
ders, or hands.
Connected to
openness is the
perception of
power. Power
and leadership

are associated with an expansive, casual, and relaxed
demeanor.'? Adopting an open or "plus" face posture -
slightly raised chin, raised brow, widened eyes, relaxed mouth
- is highly predictive of success in conflict situations of peo-
ple from ages 4 to 45.11 The overall indication: Mr. jones
was much more comfortable than the plaintiff and her daugh-
ter.

As the mediation continued the tension decreased. The par-
ties began to warm up to each other and Ms. D'Agostino, who
was originally displaying notable negative body language,
became more comfortable. The parties drew closer to a set-
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tlement. Mr. jones explained that he was interested in set-
tling in order to avoid going to trial. He leaned in toward
Ms. D'Agostino and apologized.

Leaning itself can send messages about your feelings. A for-
ward lean is seen as a more positive, empathic posture, while
a backward lean is not. Mediators may want to note that in
an experiment involving interviewers and body language, for-
ward leaning interviewers were judged as more polite and
"flexible" than backward leaning interviewers.P Leaning in-
ward is a way to build trust and rapport as are other forms of
nonverbal feedback such as nodding the head slowly and
maintaining steady eye contact while listening. All seem to
signal that you value the information that is being shared
with yoU.13

Another form of nonverbal signal is touch. Coupled with his
forward lean, Mr. jones reached out to touch Ms. D'Agostino's
hand as he apologized. At first I thought this gesture would
create discomfort for the plaintiff, however she responded
positively. That moment, I think, was the turning point in
the mediation because it seemed to signal that the parties
had built some rapport.

Certain studies in fact have confirmed that casual touching
can create positive connections between people. For exam-
ple, in one study male and female library clerks returned
library cards to some students by placing their hand directly
over the other's palm, making physical contact; other stu-
dents were not touched. Outside the library, the students
were approached by a researcher and asked questions about
their feelings toward the library clerk and the library in gen-
eral. Students who were touched, especially the females,
evaluated the clerk and the library significantly more favour-
ably than those who were not touched. This reaction was
true both for students who were aware of being touched and
those who were not.!" Other studies of brief touches con-
clude with similar results; servers who touched diners, for
example, earned better tips. IS

This is not to say that everyone will feel comfortable with
touch. According to a study at Oklahoma State University,
researchers found that females are generally more comfort-
able than men with touch, perhaps because women are more
likely to interpret touch in affectional rather than sexual
terms." The study also found that touch comfort is associ-
ated with satisfaction with life, with oneself, and with one's
childhood, as well as with self-confidence, assertiveness, so-
cially acceptable self-presentation, and active rather than
passive modes of coping with problems. The danger with
touching however, is that it may distance the parties in a
mediation or a negotiation by creating a power imbalance.
The reason for this discrepancy is that the initiator of the
touch is seen as the person with greater power if the touch is
nonreciprocated. J7 Often these touches are used to influ-
ence others and are referred to as compliance touches." In
our case study example Mr. jones may have in fact strength-
ened the relationship with Ms. D'Agostino simply by touch-
ing her hand. Of course if Ms. D'Agostino did not feel com-
fortable with being touched, that same act may have de-
stroyed the rapport, negatively affecting the negotiations.

Another way people build rapport is through "mirroring," a
phenomena which emerged between the parties as the me-
diation continued. Mirroring involves adopting nonverbal
behaviour patterns similar to those of the person with whom
you are interacting. Put simply, mirroring does not mean
the same posture, but rather a reflection of the posture. When
you begin behaving in a way other people are comfortable
With, their perception of your similarities tends to increase
as well, which may be attributed to our tendency to like and
trust people who are similar to US.19 Also, by moving your
body like someone else's you may be able to relate better to
them.'?



The parties eventually agreed to settle and the mediation
concluded. In fact, a strong sense of comaraderie developed.
An outsider who had not seen them come into the mediation
might never have dreamed that these were people at odds.
The parties were recreating a positive relationship and Ms.
D'Agostino jokingly grabbed the arm of the defendant and
told him that he now had to take her and her daughter out
for lunch.

a less successful negotiation bruised with
negative body language

The second mediation, involving three parties, was more com-
plicated and was not as successful as the
previous one. This case involved a private
in-house nursing company who sued a
ninety year old woman, Ms. Keil, for an
unpaid bill. Ms. Keil in turn sued the hos-
pital that she claimed hired the private
nurse on her behalf without properly in-
forming her that she would have to pay for
the services.

It is worth noting that not all the parties
were immediately interested in mediation.
Prior to the mediation the lawyer for the
nursing company, Mr. Chow, while waiting
in the hall, said to the other parties (all of
whom were represented by lawyers) that
he did not believe in this "mediation stuff."
I confronted Mr. Chow and explained that
mediation was a voluntary process and that
if he did not feel comfortable with it he
could opt out and the case would simply
be referred back to trial. The lawyer was
taken aback by my forwardness, and replied
by saying, "We might as well try it - the
judge won't hear us for a while anyway." The lawyer's nega-
tive comment might be interpreted as "goal setting." Goal
setting is defined as acting in a way so as to impress others
with an image of who you are and how you can be expected
to behave." As it was explicitly made in listening distance of
the other parties Mr. Chow's comment, rejecting mediation,
may have been a goal setting strategy to convince the oppos-
ing parties that he was confident and ready to go to trial.
This behaviour may have been intended to intimidate the
other parties and encourage them to settle in his favour.

...

Although I cannot know for certain whether that was Mr.
Chow's conscious intention I was fairly certain that this me-
diation would not reach an agreement. To begin with none
of the participants displayed open posture; they were all very
formal and rigid. This may have been partly a result of the
lawyers' involvement in the mediation; lawyers who consist-
ently steered the discussions towards legal issues and rights,
as opposed to exploring a mutually satisfactory resolution.
Rigidity was particularly evident in the parties' hands. At
the mediation table, one of the lawyers held his hands to-
gether in a prayer like fashion, while the other two lawyers
had their hands on their lap out of view of the other partici-
pants. Hands are often the part of the body that we tend to
hide when we feel vulnerable. Showing an open palm is an
especially appropriate way to express your trustworthiness.
We often show our palm as a friendly gesture when we greet
people, shake hands, and ask for understanding." In the
mediation the lawyers' body language seemed to be saying
that they were either uncomfortable, had something to hide,
or both.

When it became clear that the negotiations were not pro-
gressing we decided to meet with the parties separately where
they confirmed what I had perceived. The parties all felt as
though the others were withholding valuable information.
One lawyer explained that the others were probably not be-

ing as open as one hopes in mediation because they were set
on going to trial. In the lawyers' eyes, saying too much in
the mediation may have strengthened their opponents' case
in court, even though the information revealed in mediation
is not supposed to be used in court.

The parties did not discuss whether each others' actions were
intentional, nonetheless I thought it would be interesting to
analyze their body language to see if they displayed behav-
iours typically associated with deceit. Ms. Keil's lawyer, Mr.
Papadopoulos, argued that the hospital had ordered the pri-
vate nurse without her realizing that she would have to pay
for the service. Mr. Papadopoulos asked the lawyer for the

hospital, Ms. Ledgerwood, whether she
had any record of the nurse making the
phone call to the private nursing com-
pany. Ms. Ledgerwood began to shuf-
fle through her notes that sat in her lap,
she periodically covered her mouth
while speaking, generally appeared
tense and stiff with an overall feeling
of greater physical restraint, she expe-
rienced several awkward pauses in her
speech, and often shook her head. Ms.
Ledgerwood's actions were similar to
those often observed during acts of de-
ception.

It may help at this point to describe dif-
ferent affectations observed in people
known to be participating in deception.
For example, deceivers tend to be un-
certain and vague, nonimmediate and
reticent (Le. they respond more slowly),
display greater arousal and lack of com-
posure, and generally make a poorer
impression than truth-tellers. Their be-

haviours also tend to connote greater formality and submis-
siveness.P

With this in mind, let's return our attention to the case of
Ms. Ledgerwood. Shuffling papers in the lap may be inter-
preted as a closed posture. We have natural tendencies to
protect our soft, vulnerable organs located in the abdomen,
especially when we are in stressful situations. This propen-
sity closes us off to our audience and creates a psychological
distance. Standing with your abdomen unobstructed is a
more courageous posture, reflecting self-confidence, fearless-
ness, and a receptive mind.s" Another obstruction, which
Ms.Ledgerwood practised, is covering the mouth while speak-
ing, which may indicate uncertainty, or that one is conceal-
ing something."

Ms. Ledgerwood also displayed evidence of increased physi-
cal restraint. Commonly, people tend to inaccurately associ-
ate an increase in movement with deception." For instance,
most people assume lying to be signaled by agitation, fidget-
ing, and hyperactivity. However, this is not generally the
case. Deception is actually more often associated with a de-
crease in subtle movements of hands, fingers, feet and legs.

When it comes to explaining the correspondence between
decreased physical movement and deception, there are two
schools of thought. According to one theory, referred to as
the "attempted control framework," physical rigidity is caused
by over consciousness of one's movements, leading to more
calculated attempts to control them. On the other hand, the
"cognitive load framework" attributes the decrease in physi-
cal movements to the preoccupation of the individual's mind
in the cognitive process of lying." The attempt to lie dis-
tracts the individual's attention, which results in a decrease
in physical expression. Deceptive sources must be careful to
produce responses that are not only believable but also con-
sistent with known facts and previous statements, while truth-
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ful messages require only that sources recall relevant infor-
mation and convey it to others." Such cognitive distraction
has also been invoked to explain the kind of pauses in speech
which accompanied Ms. Ledgerwood's physical restraint.
Other frequently observed behaviours connected with physi-
cal restraint include: raised vocal pitch, tense vocal cues that
signal heightened anxiety, micromentary unpleasant facial
expressions, and head shaking. In particular, shaking the
head may reveal underlying negative feelings, possibly due
to guilt about deceiving or fear of being detected."

Regardless of whether Ms. Ledgerwood was actually lying,
the parties seem to have read these deception cues and sensed
that she was not being entirely truthful. If deception was
involved, the above interpretation of Ms. Ledgerwood's ac-
tions should not be taken to suggest that everyone deals with
deception in the same way. For example, people who place a
high value on honesty may exhibit different nonverbal be-
haviours during deception compared to those who do not
abide by the principle of veracity. Practiced liars and those
possessing alternate frameworks of morality-often referred
to as Machiavellian personalities-may be more comfortable
producing deceptive messages, more experienced with de-
ception, and consequently less likely to hesitate when ques-
tioned.w

Another type of personality which might be misread by the
criteria which have been applied in reading Ms.Ledgerwood's
body language is the self-monitor. Self-monitoring refers to
an individual's tendency to monitor and respond to social
cues while interacting with others. High self-monitors are
social chameleons who routinely adjust their communica-
tive behaviour to meet the social protocols of particular situ-
ations-and therefore can make exceptional liars. Low self-
monitors are less attentive to social cues, less concerned with
social appropriateness, and more likely to maintain a con-
stant pattern of interaction across various situations. In other
words, self-monitoring affects the production of a control of
nonverbal behaviour during deception; while someone with
a weak degree of self monitoring may act rigid during decep-
tion, a self-monitor may be able to act more casual and re-
laxed.>'

The parties in this mediation did not reach a settlement and
so their case proceeded to court. Although most disputants
in a mediation approach the mediation with uncertainty and
sometimes even an unwillingness to negotiate, which is re-
flective in their body language, the parties in this dispute
showed almost no change in attitude. Rapport did not de-
velop and distrust fermented throughout the negotiations.

body language blemishes

Although awareness of body language may provide clues to
the unstated dynamics operative in a negotiation this can-
not be seen as a foolproof means of evaluating any commu-
nicative interaction. The reality is that we cannot create a
body language dictionary to define nonverbal cues; there
are just too many variables to be taken into account. Some-
one crossing their arms is not necessarily saying that they
disagree, it may just be that the room is too cold for thern.v
We must also remember to consider the situatedness of the
receiver's perception. What we as receivers see and inter-
pret is dependent in part on our way of perceiving the world;
not all of us have the same map of reality. In other words,
body language must be analyzed in context.

Aside from individual differences in perception which arise
between members of the same social situation, we must also
keep in mind that geographic and cultural environment is a
powerful force in determining nonverbal behaviour. Byjudg-
ing body language through our own particular lens we may
arrive at a distorted understanding of someone's nonverbal
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messages. European males for example, typically cross their
legs at the knee, stacking one knee above the other; a pos-
ture which may seem effeminate to some Americans. Ameri-
can males tend to rest the lower thigh or ankle of one leg on
the knee of the other in what has been called the "figure 4
position". Even some American women assume this position
when wearing slacks or jeans. Many Europeans consider the
American way boorish for men and lesbian behaviour in
women." Another example of contextually-specific body lan-
guage involves personal space. In the United States, most
people are comfortable with a personal space of 2 feet, but
this zone can be as close as 6 inches in Mediterranean coun-
tries, and as far as 3 or 4 feet in Scandinavian countries.>'
The issue of touch can also be contextually specific. For ex-
ample, French-Canadians, Italians, and Latin Americans are
generally more tactile in person than English-Canadians, Ger-
mans, and Americans."

Some cultures place more emphasis than others on nonver-
bal communication. For instance, much Japanese custom
incorporates a consciousness of body language to some de-
gree. As an example, to avoid offending or embarrassing
others in conversation, some Japanese people will often say
what they feel the other person wants to hear (called tatemae)
but send more subtle nonverbal cues which dictate their true
feelings (called honne). A Japanese manager might politely
address an employee's business proposal by saying: "I will
think about that," while sending nonverbal signals that he
or she is not really interested.w

These are only a few cultural and geographic differences,
and the distinctions do not stop at culture; there is also the
matter of gender. According to data from observational re-
search, a number of nonverbal gender differences have been
found. Women for example, tend to smile and laugh more
than men. Women are also typically better nonverbal en-
coders and decoders, especially of facial expressions." Be-
sides these findings based on research, both men and women
actually tend to believe that females are better communica-
tors. Women are type-cast as more expressive and involved
than men, and as more skilled at sending and receiving non-
verbal messages. Men on the other hand are stereotyped as
louder and more interruptive, and characterized by more
nervous, dysfluent behaviours.t"

While I feel that body language should always be viewed in
context and with caution, and while the array of complica-
tions emerging in this discussion may appear daunting, I have
not intentionally built a castle out of playing cards in order
to blow it down. I do believe that attention to body language
does have its merits when it comes to interpreting the dy-
namics of negotiations and mediation. The two case studies
described in this essay help us contextualize the interpreta-
tion of nonverbal communication. Although the interpreta-
tions of these cases may seem somewhat oversimplified, they
clearly serve as illustrations of the ways in which attention
to body language may help us to understand the patterns of
interactions and communication which emerge during nego-
tiations and mediation. By tuning ourselves into nonverbal
cues such as "forward leaning" or "mirroring", we also im-
prove our reception to unstated signals. Of course, perhaps
the most important thing to remember is that nonverbal com-
munication is a two way street. While you may be focussed
on analyzing someone's demeanor, they may be noting the
way you shuffle paper nervously in your lap. So the next
time you speak with someone and take a momentary pause
to consider what it means when they touch their nose while
crossing their legs, with a nervous tic on a Tuesday, remem-
ber that they are also receiving your nonverbal cues ... and
your distraction may be misunderstood.
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